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Reg. v. Dunbar (C.A.) . [1981]

In the result the convictions on each of these two counts, and the
sentences which were imposed upon them must be quashed and this appeal
allowed.

Appeal allowed.
Convictions quashed.

Solicitor: Director of Public Prosecutions.
L.N.W.

[HOUSE OF LORDS]

* A.CT. CONSTRUCTION LTD. . . . . RESPONDENTS
AND
CUSTOMS AND EXCISE COMMISSIONERS . . APPELLANTS

1981 Nov. 11 Lord Diplock, Lord Elwyn-Jones, Lord Keith of
Dec. 3 Kinkel, Lord Scarman and Lord Roskill

Revenue—Value added tax—Zero-rating—Alteration of building—
Foundations underpinned to prevent subsidence—W hether work
of “repair or maintenance "—W hether zero-rated—‘‘ Altera-
tion "—Whether meaning structural alteration—Finance Act
1972 (c. 41), Sch. 4, Group 8, item 2, note (2) (as varied by
Value Added Tax (Consolidation) Order 1976 (S.I. 1976 No.
128), Sch. 1, Group 8, item 2, note (2) (a) )

A construction company underpinned houses that had
foundations that were too shallow by constructing in each
case a further foundation, consisting of a new concrete beam
with pillars, beneath the existing foundation in order to
prevent subsidence. A value added tax tribunal upheld the
Customs and Excise Commissioners’ assessment of the com-
pany to value added tax on the basis that, although the work
done was a service in the course of the alteration of a building
and so within item 2 of Group 8 of Schedule 4 to the Finance
Act 1972, it was not zero-rated because it came within the
exception ‘ maintenance > in note (2) (a) to Group 8. Drake J.
allowed the company’s appeal, and the Court of Appeal dis-
missed an appeal by the commissioners from his decision.

On appeal by the commissioners by leave of the House of
Lords: —

Held, dismissing the appeal, (1) that * alteration ” in item
2 of Group 8 of Schedule 4 to the Finance Act 1972 meant
an alteration involving some structural alteration.

Customs and Excise Commissioners v. Morrison Dunbar
Ltd. [1979] S.T.C. 406 approved.

(2) That the underpinning work done by the respondent
company, which had not been done to any existing part of a
building but had been entirely new work involving a radical
and fundamental alteration to the construction of the building
as it had been before by its extension in a downward direction
and resulting in the conversion of a building with a short life
into one with a long life, could not be classed as * repair or
maintenance >* within the ordinary meaning of those words in
note (2) (a) to Group 8 of Schedule 4 to the Act of 1972.

! Finance Act 1972, Sch. 4, Group 8, item 2 and note (2) to item 2 (as varier);
see post, p. 1544F.
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Per curiam. The words “repair’ and ‘ maintenance
are not used in antithesis to one another. The phrase  re-
pair or maintenance’ is a single composite phrase and in
many cases there may well be an overlap between them, as
also between * structural alteration” and “ repair or main-
tenance.” In some cases there may be room for dispute
which side of the line particular work falls. If so, that would
be a question of fact or degree for the tribunal of fact con-
cerned to determine (post, pp. 1546E, 1547B).

Decision of the Court of Appeal [1981] 1 W.L.R. 49;
[1981] 1 All E.R. 324 affirmed.

The following case is referred to in the opinion of Lord Roskill:

Customs and Excise Commissioners v. Morrison Dunbar Ltd. [1979]
S.T.C. 406.

The following additional case was cited in argument:

All Saints, Wellington, Parochial Church Council v. Customs and Excise
Commissioners [1979] V.A.T.T.R. 207.

ApPEAL from the Court of Appeal.

This was an appeal by the Customs and Excise Commissioners by leave
of the House of Lords from the judgment of the Court of Appeal (Lord
Denning M.R., Brandon and Ackner L.JJ.) on October 9, 1980, dismissing
the commissioners’ appeal from a decision of Drake J. [1979] 1 W.L.R.
870 on March 16, 1979. By that decision, Drake J. allowed an appeal by
the respondents, A.C.T. Construction Ltd., from a decision of a value
added tax tribunal sitting in London on August 8, 1978.

The Court of Appeal refused the commissioners leave to appeal from
their decision, but on December 18, 1980, the Appeal Committee of the
House of Lords (Lord Wilberforce, Lord Edmund-Davies and Lord Keith
of Kinkel) allowed a petition by the commissioners for leave to appeal.

The facts are set out in the opinion of Lord Roskill.

Simon D. Brown and Nicolas Bratza for the commissioners.
Michael Beloff Q.C. and David Pannick for the respondents.

Their Lordships took time for consideration.

December 3. Lorbp DirLock. My Lords, I have had the advantage of
reading in draft the speech prepared by my noble and learned friend, Lord
Roskill. For the reasons he has given, I too would dismiss the appeal.

Lorp ELwyYN-JONES. My Lords, I have had the advantage of reading in
draft the speech of my noble and learned friend, Lord Roskill. For the
reasons he has given I would dismiss the appeal.

Lorp KEITH OF KINKEL. My Lords, I agree with the speech of my
noble and learned friend, Lord Roskill, which I have had the benefit of
reading in draft. Accordingly I too would dismiss the appeal.

- Lorp ScarmaN. My Lords, I have had the advantage of reading in
draft the speech to be delivered by my noble and learned friend, Lord
Roskill. For the reasons he gives I also would dismiss the appeal.
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Lorp RoskiLL. My Lords, this appeal by the Customs and Excise
Commissioners against an order of the Court of Appeal (Lord Denning
M.R., Brandon and Ackner L.JJ.) dated October 9, 1980, whereby that
court affirmed an order of Drake J. dated March 16, 1979, raises directly
one short point of construction of Group 8 in Schedule 4 to the Finance
Act 1972 (““ the Act of 1972 ) as amended by paragraph 3 of the Value
Added Tax (Consolidation) Order 1976 (*‘ the Order of 1976 °). But, as
will later emerge, the appeal also raises, albeit indirectly, a second point
of construction of that group upon which two members of the Court of
Appeal, Lord Denning M.R. and Ackner L.J., expressed their views, albeit
obiter.

My Lords, I should explain that section 12 (4), together with section
43 (2), of the Act of 1972 authorised the Treasury to amend Schedule 4
by statutory instrument by adding to, or deleting from, that Schedule any
description or by varying any description for the time being specified in it,
subject to the parliamentary safeguard specified in section 43 (4); the
Order of 1976 was made pursuant to those powers on January 29, 1976. It
was duly laid before the House of Commons on February 10, 1976, and
came into operation on March 2, 1976.

My Lords, the provisions of Schedule 4, both before and after amend-
ment by the Order of 1976, were concerned with zero-rating for the pur-
poses of value added tax. Group 8 of that Schedule makes certain pro-
visions for zero-rating in connection with *“ Construction of Buildings, etc.”
Group 8 specifies three items, each numbered, which qualify for zero-
rating. Those three numbered items are followed by what are described
as “notes,” four in number, each numbered. Section 46 (2) of the Act of
1972 enjoins, inter alia, that Schedule 4 “ shall be interpreted in accord-
ance with the notes contained therein,” power also being given by that
subsection to amend those notes along with the substantive provisions of
that Schedule.

My Lords, since everything in this appeal turns upon the construction
of item 2 of Schedule 4 and of note (2) (a) of the “notes” I set out the
relevant wording for ease of reference :

“2. The supply, in the course of the construction, alteration or demo-
lition of any building or of any civil engineering work, of any ser-
vices . . . Notes: ... (2) Item 2 does not include—(a) any work of
repair or maintenance; . ..”

My Lords, the facts which give rise to this dispute are set out in detail
in the carefully reasoned decision of the value added tax tribunal sitting
in London, presided over by Mr. Neil Elles. Suffice it to say that the re-
spondents are a construction company, and were employed to carry out
certain underpinning operations to a number of houses of which the original
foundations, which were laid in the 1930s and were acceptable under the
then current building regulations but no longer acceptable under those regu-
lations in force when the work which led to the present dispute was done,
had been found seriously wanting as a result of the drought which took place
in 1976. The respondents had developed a new method of underpinning
to avoid the subsidence which would otherwise have occurred. This new
method consisted of the construction of an additional foundation to the
affected building in danger of subsidence, that additional foundation being
not only additional to but also entirely separate from whatever original
foundations still existed. It follows that whatever remained of those ori-
ginal foundations, however defective they were or had become, was left
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unaltered. Your Lordships were shown a rough sketch of the under-
pinning in question which illustrated this brief description.

My Lords, the appellants assessed certain underpinning work done by the
respondents to value added tax in the sum of £1,072.44. This assessment
followed certain correspondence. It related to four underpinning jobs
carried out by the respondents—see the appellants’ letter of January 9,
1978. The respondents appealed against that assessment but the value
added tax tribunal in London, to which I have already referred, dis-
missed this appeal on August 8, 1978. The respondents then appealed to the
High Court. Drake J. allowed the appeal. An appeal by the appellants
to the Court of Appeal was, as already mentioned, dismissed but your
Lordships’ House later gave leave to appeal against that decision.

My Lords, I said earlier that this appeal directly raised a single short
point of construction, namely, whether the underpinning work which I
have described was “ repair or maintenance > within note (2). If it were,
it is not zero-rated but positive-rated. But Mr. Simon Brown, for the
appellants, urged your Lordships also to consider, when approaching this
question of construction, the second question I have mentioned, namely,
the meaning of the word “ alteration ” in item 2 in the context in which
that word there appears, namely, . . . in the course of the construction,
alteration or demolition of any building. . . .”” His contention was that in
that context the word  alteration >’ meant ‘‘ structural alteration >> and he
urged that if that contention, which had been rejected both by the learned
Master of the Rolls and Ackner L.J., were right, it not only supported his
submission as to the true construction of the phrase * any work of repair
or maintenance ’ in note (2) (a) but vitiated much of the reasoning of the
learned Master of the Rolls in the latter part of his judgment [1981] 1
W.LR. 49, 55. '

My Lords, in one sense it may be said that this second point does not
arise, since Mr. Brown rightly conceded that the underpinning work which
I have described was, in any event, a “ structural alteration,” and therefore
even if the construction of the word for which he contended were correct,
that prerequisite to zero-rating required by the relevant wording of item 2
was in any event satisfied. But since he urged that the determination of that
true construction was essential to the proper interpretation of note (2),
and that the views of the majority of the Court of Appeal, albeit obiter,
could have far-reaching and perhaps unintended effects, I understand all
your Lordships to agree that this House should now determine this matter
as well as the other.

My Lords, the meaning of * alteration ” in this context had arisen in
a previous value added tax case, Customs and Excise Commissioners V.
Morrison Dunbar Ltd. [1979] S.T.C. 406, a decision by Neill J. about a
fortnight before the hearing of the instant case before the value added tax
tribunal, but not mentioned in their decision. That tribunal held that this
underpinning work was an alteration.

Neill J. said, at p. 413 :

“In dealing with a case to which item 2 of Group 8 is said to
apply, I consider that one should first look to see whether the supply

of the services in question is a supply in the course of the construction,
alteration or demolition of a building. Each of these words is impor-
tant and should be given its proper weight. The word * alteration,’ it

* is to be noted, is found between ° construction’ and ‘ demolition > and
“:. it follows, in my view, that the alteration to which item 2 applies is an
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alteration of the building and therefore one which involves some
structural alteration. . ..”

In the Court of Appeal in the present case, Lord Denning M.R. [1981]
1 W.L.R. 49, 53 after quoting this passage said that he could not agree with
it and that the adjective “structural ” should not be inserted. Ackner
L.J., at p. 57, agreed. Brandon L.J. expressed no opinion. Neither the
learned Master of the Rolls nor Ackner L.J. gave any reasons for their
disapproval of what Neill J. had said. My Lords, with profound respect, 1
agree with the view of Neill J., whose reasoning seems to me impeccable.
If the contrary view were right, the repainting of a house in a different
colour from that previously used would be an “alteration,” a conclusion
which in this context, I venture to think, cannot be sustained.

My Lords, I therefore accept Mr. Brown’s contention on this issue, and
turn to the question of construction of note (2) upon that basis. It seems
to me clear that for the relevant work to qualify for zero-rating two require-
ments must be satisfied. It must be a “ structural alteration,” and it must
not be “any work of repair or maintenance.” As already stated, the first
requirement is by concession satisfied; I therefore turn to the second.

My Lords, the argument in the courts below appears to have proceeded
upon the basis that the words “ repair or maintenance ” are used in anti-
thesis to one another. Indeed, it was conceded in the Court of Appeal that
this underpinning could not be said to be a “repair > and therefore the
only question was whether it was maintenance: see the judgments of
Brandon L.J. [1981] 1 W.LR. 49, 56 and Ackner L.J., at p. 58. My
Lords, I think, as indeed Mr. Brown accepted in argument before your
Lordships’ House, that this concession was wrongly made by him in the
Court of Appeal. The two words are not used in antithesis to one another.
The phrase is a single composite phrase “ repair or maintenance ”’ and in
many cases there may well be an overlap between them, as indeed there
may also be between “ structural alteration > on the one hand and * repair
or maintenance ”’ on the other.

My Lords, Mr. Brown contended that this underpinning was “ repair
or maintenance >’ because it was done to stop these buildings falling down.
He went so far as to submit that any work done to stop a building collap-
sing was “pure maintenance > since it was maintenance to promote the
essential safety of that structure.

My Lords, in the courts below there was much reference to well known
decisions in disputes between landlords and tenants arising from repairing
covenants in leases where contractual obligations to repair and maintain
had been assumed by tenants towards their landlords. These decisions
are referred to in several of the judgments below and require no further
mention, but in my opinion they shed little or no light upon the construction
of the statutory instrument now in question.

My Lords, on the central question I find the reasoning in the judgment
of Brandon L.J. compelling. The learned Lord Justice said, at p. 57:

“In the present case the work done was not done to any existing
part of a building; it was entirely new work. It involved a radical
and fundamental alteration to the construction of the building as
it had been before. It involved an extension of the existing building
in a downward direction. Such work in my view is not capable
of coming within the expression ‘maintenance’ in the ordinary and
natural meaning of that word. It is conceded that, if that is right,
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then the work was work of alteration within the meaning of that expres-
sion in item 2 of Group 8 and is accordingly zero-rated.”

My Lords, I stress, like the learned Lord Justice, that this was new
work which converted buildings which, apart from this work, would have
had a short life into buildings which as a consequence of this work became
endowed with a long life. This consequence was achieved only by the
installation of a new structure upon which the buildings thereafter rested.
My Lords, I decline to attempt to define “ repair or maintenance” when
the Act of 1972 and the Order of 1976 do not do so, but leave those
ordinary words which are in common use to be given their ordinary
meaning. In some cases, there may be room for dispute which side of the
line particular work falls. If so, that would be a question of fact or degree
for the tribunal of fact concerned to determine. The problem should not
prove difficult of solution if their task is approached by applying the
facts as that tribunal finds them to the relevant statutory provisions inter-
preted as I have endeavoured to state.

My Lords, in common with the courts below, I am unable to see how
this underpinning work can possibly be classed as “ repair or maintenance
within the ordinary meaning of those words. I would, therefore, dismiss
this appeal with costs.

Appeal dismissed with costs.

Solicitors: Solicitor, Customs and Excise; Herber.t Smith & Co.

M. G.
[QUEEN’S BENCH DIVISION]
*IMPEX TRANSPORT AKTIESELSKABET v.
A.G. THAMES HOLDINGS LTD.
(TRADING AS JOHN GIBB & SONS)
1981 March 30; Robert Goff 7.

May 22

Practice—Pleadings—Counterclaim—C.M.R. contract to transport
fruit—Writ issued by hauliers for sums due under contract—
Defendants’ intention to counterclaim in respect of damage to
fruit stated in affidavit—Counterclaim served after expiry of
time stipulated—W hether time-barred—Carriage of Goods by
Road Act 1965 (c. 37), Sch., art. 32—R.S.C., Ord. 15, r. 2

The plaintiffs, a company of international road hauliers
incorporated in Denmark entered into a contract with the
defendants, an English company, in October 1973, whereby the

_plaintiffs agreed to carry consignments of fruit for the defen-
dants from Denmark to various United Kingdom destinations.
The contract was subject to the Convention on the Contract for
the International Carriage of Goods by Road, scheduled to the
Carriage of Goods by Road Act 1965. On August 2, 1974, the
plaintiffs issued a specially indorsed writ claiming the balance of

_ freight charges and other expenses incurred in connection with
- consignments carried between October 29, 1973, and March 6,




